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INTRODUCTION

The inclusion of Serbia in the circle of European countries with high levels of corruption
requires that the Council deal with the issue of the rule of law, that is, violation of this principle.

When the Council, in its report, deals with recognizing, identifying and recording the
causes that lead to systemic corruption, it does so to initiate action by the authorities to bring the
state out of this infamous circle. The fight against corruption cannot be effective without the
establishment of a functional rule of law.

The Council has produced dozens of reports for the Government, outlining the sources and
the danger of systemic corruption, with recommendations for suppressing or preventing it.

The current Government (like the previous ones) did not provide the Council with any
feedback on whether it accepted any of the recommendations in the reports submitted. In addition,
the Council was denied information by the authorities. Documentation was mainly sought in cases
of the use of enormous state resources. The Council faced a violation of the right from completely
ignoring the request to obtain or access information to the non-execution of the Commissioner's
decision.

Due to the lack of necessary documentation, the Council addressed the Commissioner for
Information of Public Importance, which led to the initiation of some 150 proceedings. The
decisions rendered by the Commissioner were not enforced, although the Commissioner informed
the Government. Thus, the Commissioner's Report for 2018 demonstrates that out of a total of 238
requests for enforcement, as of 2010 submitted to the Government, it did not act on any of them,
although it was obliged to do so.?

! Information from the Excerpt of the Report of the Commissioner for Information of Public Importance and
Protection of Personal Data for 2018, which we enclose scanned in the attachment
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Foauiuby u3sewtaj [loBepernka 3a uHopMalje 0/ jaBHOT 3HAaYaja ¥ 3aLITHTY N0/aTaKa 0 IHYHOCTH 32 2018. roauHy

2.A.2. OcHoBHe NpenpeKe y 0CTBAPUBAILY NPAaBa HA NPHCTYN HHpopManujama

[Ipenpeke koje cy onrtepehuBase ocTBapuBarbe MpaBa Ha CI000AaH [PUCTYII
undopmaunjama y 2018. roaunu cy rotoBo HaeHTuuHe onnma u3 2017, roante, ¢ THM LITO
cy Heke Owie uzpaxenuje. CymITHHA npenpeka OCTBaApHBaiy IpaBa Ha NpHCTYN
uHpoOpMANHjaMa je 0ACYCTBO MOAPIIKe HA/IEKHHX Oprana, Ha ciaeiehu naunn:

2.A.2.1. Hemozyhnocm ynpagnoe usepuiersa peweroa Ilosepenurxa

YV 2018. roaunu je 6mo npHCyTaH npodaeM YNpPaBHOI H3BPIICHA pelieha
[MoBepeHNKA KOjH 1aTHPA U3 NPETXO01HE IOAHHE. Y3POK TOME je 0/101jarbe HALICKHOCTH H
capajiibe JIPYTHX OpraHa y J0CTaBbakby M0aTaka HEONXOAHHX 3a CHpoBoherse H3BpLICHA,
Kao M pazIMuMTa MHTEpHpeTalMja oarosapajyhux HOpMH O H3BpIiIeHy. 3anpaso, oBaj
npoGJiemM je M3pakeH y BE3M ca MPUMEHOM HOBOI 3aKOHA O OIIITEM YIPABHOM IOCTYIKY
KOJUM Cy MpOIMCaHe BeoOMa BHUCOKe KasHe Koje Ou [loBepeHMK y MOCTYIKY YHpaBHOT
U3BpIIEHa TpeGallo y BHIY [EHAIa Jla M3pHUYE OPraHuMa BJIACTH Kao M3BPUICHULMMA, paju

MPUHY/IC J1a U3BPLIC PCIICHC.

['enesa oBor npo6sema je JAeTabHo npukaszana y ['oaummem u3sewnrajy [losepennka
3a 2017. roauHy. MMHMCTAPCTBO JIp’KaBHE YIIpaBe M JIOKAJIHE CAMOYNPaBe j€ 3aK/by4HIo Ja
nuTame M3BpLICHa pelerba [loBepennka Tpeba pelIUTH KpPo3 M3MEHE 3aKoHa O MPUCTYIY
uadopMalrjaMa ¥ TO Ha ..Ipelu3al U npuMeHsbHB™ HaunH. Mehytum. Hauprom 3akona o
M3MeHaMa M JIoNyHaMa 3akoHa 0 1000 1HOM TPUCTYITy HH(OpPMAILlHja 0J1 jaBHOT 3Ha4aja Koje
je TO MMHHCTApCTBO MpPHIPEeMHIO U Koju je y 2018. romunum OMO Ha jaBHOj pacrpasi.
npoGiieM yIpaBHOT H3BpLIEHa pelieiba [loBepennka Huje ajgekBaTHo pemneH. [lopepenuk je
HA TO yKa3a0 MHHHCTApCTBY y MHCAHOM MHILbeiby Ha Haupr 3akona, Kao My KacHHjUM
KOMYHHUKAllMjamMa [OBOJOM HCTOr M OueKyje Ja MHHHCTapCTBO [PUXBATH IpeUIore
[ToBepeHMKa 3aCHOBAHE Ha apryMEHTHMA U JIyrOTrO/IHIIH0] MPAKCH.

JIpyru MexaHu3aM Koju Tpeba aa j1oBele /10 H3BpIIema pemema [loBepennxka,
KOjHMA Ce OPraHH BJIACTH 06aBe3yjy /1a ’KaIHOIMMA 10CTaBe 3axTeBaHe HHdopmauwuje,
a koju je y mamaexnocrn Baaxe Cpbuje, Takohe umje ¢pynxumonucao nm y 2018.
roaumau. Paam ce o 3akoHckoj obGasesu Buiaze na Ha 3axteB [loBepeHmka, HEnocpeaHom
NpUHYI0M, 00€30€/I1 U3BPLICE HeroBixX periera®. O yKym@XTeBa9 3a 00e30eheme
u3BpIIEHa Komuko je 01 2010. roaune [ToBepennk noaxHeo Biaau. ona To HuUje yuHHMIA HH Y
jenHom ciyuajy. Camo y 2018. roamnu. Ilosepennk je ox Branze s3arpaxuo obes3deherse
U3BpLICHA y 65 ciyuaja.

Heku oa mnpeamera y kojuma je oa Brmame 3arpaxeno obeszbehera peuiera
[Tosepennka y 2018. roaunu, a ja TO HHUje Y4HIEHO, OJHOCE ce Ha MH(OpMalHje Koje cy
360r Tora ocraie yckpaheHe jaBHOCTH, Ka0 HAa MPUMEP: O UBHOCUMA HOGHUAHUX OPIHCAGHUX
cybsenyuja u omnucanux nompaxcusarsa Ep Cpouju, 6onycuma xoje oéa komnanuja oaje u
;. akm o cucmemamusayuju paonux mecma y Ipaockoj ynpasu epaoa beoepada; o
nocmynyuma xoje je Buwe jasno myscuraumeo 600uno npomus Cunuwe Manoe, akmyeinoe
Munuempa  unancuja; 0 paoHoM  aHeadco6alby  NOJeOUHUX HAPOOHUX ROCIAHUKA U
ynryuonepa y ceojcmey npedasaia na Bucoxkoj Meouyunckoj wkoau cmpykosHux cmyouja y

$4;1.28. c1.4. 3aKoHa 0 €1060AHOM NpUCTYNy HH(pOPMALIHjamMa 0/l jaBHOT 3Hauaja
“ [lonatak ce 0HOCH Ha cTarbe Ha aaH 31. 12. 2018. roaune
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1. THE EUROPEAN UNION ON THE RULE OF LAW IN SERBIA

Analyzing the fulfillment of the conditions for the accession of Serbia to the European
Union, the European Commission noted that Serbia has problems with the rule of law, that it has
to change, correct, eliminate or minimize a lot to become a regulated state based on this principle.
The latest annual European Commission Progress Report on Serbia and other EU candidate
countries, released in May 2019, indicated that Serbia must significantly accelerate the rule of law
reform, especially in the area of judicial independence, the fight against corruption, and the
prosecution of war crimes, and the fight against organized crime, as well as to ensure freedom of
the media, in order to preserve the overall balance in the accession negotiations with the European
Union.?

The European Commission's 2018 Report states that Serbia has shown slower progress in
the area of the rule of law. A key message in earlier reports was a focus on the rule of law through
building the rule of law, the independence of the judiciary and independent bodies, freedom of
expression, etc.

The Council wishes to point out the correlation of the legal state, the rule of law, corruption
and its suppression.

From theoretical debates, it is concluded that the rule of law is one of the highest standards
of regulated states, that it represents the ideal of a just society that is achieved by limiting the
power of government in all its forms. It is an integral part of international and national law.

It is prescribed as the basic principle in Article 1 of the Constitution of Serbia. Article 3 of
the aforementioned constitutional norm is elaborated by prescribing: that the rule of law is
exercised through free and direct elections, constitutional guarantees of human and minority rights,
separation of power, independent judiciary, and other constitutional and legal restrictions.

2. PRINCIPLES OF RULE OF LAW

The basic principles of the rule of law are:

> a legally regulated life, governed by regulations accessible to all without restriction
and discrimination;

2 Posted on RTS on May 29, 2019 12:13 PM -> 7:04 pm with the headline: “Han: Serbia’s progress, but more
determination needed”.



> prohibition of retroactive effect of the law, i.e. the obligation to apply to each
particular case the law which was in force at the time when the case has occurred
or is taking place, thus ensuring the stability and legal certainty of citizens and the

state;

> intelligibility of the law - clarity of prescribed legal norms in accordance with real
life and level of development of society and state;

> restriction on the arbitrariness of the authorities;

> applicability of law and its conformity with the spirit of time, life and truth, as well

as the need to achieve justice. The laws must be harmonized with real life. The law
must not be contrary to the social conditions from which it originates.

3. LAW AS A MEANS OF LIMITATION OF POWER

In recent years in Serbia, laws have been passed mainly by emergency procedure (in 80%
of cases®), which is why there was no broader public debate involving a critical part of the public.
Incomplete public debate consequently leads to a lack of competent analysis, which is confirmed
by the fact that some laws have been amended several times in the short period following their
adoption, regarding the same or similar areas of regulation.

a. Laws limit the power of government if adopted in the prescribed regular procedure.
Adoption of the law in an emergency procedure should be the exception.

b. The Council had serious objections to the corrupt provisions of some laws. However, due
to the urgency of their adoption, they were not considered. Analyzing a set of judicial and
procedural laws, the Council found that in the last five years: the Law on Public Prosecutions has
been amended ten times; The Law on Judges twelve times; The Law on the Organization of Courts
eight times, the Law on the Judicial Academy twice, the Law on the High Judicial Council and the
Law on the State Council of Prosecutors three times, the Law on Enforcement and Security four
times, the Law on Civil Procedure three times, while the Law on Criminal Procedure had five

changes.*

C. According to the Council’s observations, some legal provisions copied from other
countries did not correspond to the specificities of our society and current social needs. Due to a
substantial parliamentary majority that primarily responds to ruling party discipline, the
Government's legislative proposals are adopted virtually automatically. The most important

% From the Council’s 2016 Judicial Status Report
* From the Council’s 2016 Judicial Status Report



consequence is that such legal proposals go with the establishment of “new systemic solutions”
without considering whether they are objectively applicable.

d. In order to prevent opposition, the parliamentary majority has submitted a large number of
identical amendments to the draft laws, which are either praiseworthy of the current government
or criticism of the former authorities, which precludes a meritorious parliamentary debate.

e. Amendments to the law are often worse than the original text. In amending the Criminal
Code, it was proposed to impose a sentence of life imprisonment without parole. Neither these
changes, nor many others, have undergone widespread public and professional debate. This has
failed to take into account the attitude of the European Union, which is indisputable in this regard.
Namely, the European Union is committed to include countries that do not prescribe the death
penalty or life imprisonment without the right to release.

Dr Miodrag Majic, a criminal judge at the Belgrade Court of Appeal, has publicly spoken
out against this (introduction of life imprisonment) amendment of the law, citing the practice of
the Strasbourg court. Instead of taking that view as a matter of expert debate, the dissenting opinion
that the government may or may not accept, the deputies of the ruling majority, at a parliamentary
session, declared Judge Maji¢ ignorant and dishonest. This is a way to discourage experts from
expressing critical thinking. The attack on Judge Majic is an example of intimidation of those
judges who rely on independence and expertise. Such intimidation from a position of authority
directly compromises the rule of law.

At the meeting organized by the OSCE and the weekly Vreme on November 12, 2015, the
judiciary was discussed. Then the judges present publicly stated that they were scared, because
they are also humans who have to take care of their existence and the existence of their family.®

In the past five years, the Criminal Code has been amended six times. When a systemic
law is amended six times in five years, it is clear that such a law cannot be classified as good law.
Frequent changes to systemic laws completely compromise the harmonization of court practice,
which has a direct impact on the existence of legal certainty.

f. The prosecution investigation was launched without the necessary preconditions for its
efficient functioning, which is the independence of the prosecution itself. Since the independence
of the prosecution has not yet been established, and the system of prosecutorial inquiry has been
introduced swiftly, the effects of introducing this system speak more in favor of regressing the rule
of law than promoting it.

Both citizens and the judiciary are publicly complaining about the passivity of the Public
Prosecutor amidst many unsolved affairs.

®> From the Council’s 2016 Judicial Status Report



4. EXAMPLES THAT AROUSED PUBLIC ATTENTION DUE TO NON-

IMPLEMENTATION OF THE CONSTITUTION AND LAWAS

4.1. PROMINENT EXAMPLES

4.1.1. TAXI BUSINESS

Ever since the jurisdiction of commercial courts in the process of registration of business
entities was transferred to the Business Registers Agency, a system has been introduced that
enables registration of business entities in a simple and economical way.

However, the introduction of such a registration system created the opportunity for a
business entity to register for consulting services in the field of information technology, and in fact
to deal with the public transport of passengers.

In this example, it is debatable whether the activity of transport, that is, innovations in the
transportation of taxis, can be performed only by those who have received permits from the
governing bodies, or also by those who do not have such permits. In a regulated state, the laws
must apply. We witness that in the majority of the statements given on this occasion, the Prime
Minister and the relevant ministers have admitted that they have a dilemma regarding the
application or non-application of the law. The Prime Minister's claim that someone found
“loopholes in the law” is an acknowledgment that the government ignores the rule of law.

If Serbia wants to meet new technologies and the advancement of public transport, it must
amend the obsolete provisions of the laws and by-laws, in accordance with the new circumstances,
and in accordance with the objective needs of citizens.

4.1.2. SAVAMALA

In the three years since the commonly known Savamala demolition case occurred, no one
has been held accountable for a flagrant violation of citizens' rights. On the contrary, the mayor,
whom the Prime Minister identified as a possible responsible person by the use of the words “Top
city government”, has been promoted to Minister of Finance. Apart from the public, only
Ombudsman reacted, who tried to initiate proceedings in the prosecution.

Night demolition in the city center, with the involvement of construction machines and
masked men, who provided demolition by depriving the citizens, including the security guards of
the objects in question, unlawfully imprisoned them, tied them up and seized their phones, has
remained without epilogues to this day.



On a critical occasion, the police were passivated to such an extent that they did not
intervene on the spot despite multiple calls from citizens. To this day, it is not known how the
“suspension” of the state in connection with this event occurred, and who is responsible for it.

This indisputable example of the absence of the rule of law was accompanied by the then
Prime Minister’s comment that the demolition of buildings is good for the state if it is about
illegally constructed facilities.

4.1.3. RECTORATE

The problem of the rule of law is also reflected in the attitude of the authorities towards the
University.

The Committee for Professional Ethics of the University, on the 21.11.2011. determined
non-academic behavior of the incumbent Minister of Finance when drafting his doctorate, due to
plagiarism of parts of another doctorate. Although the University is autonomous in making
decisions of this kind, Government officials violated this legally guaranteed autonomy by
declaring the Board's decision political, thus undermining the University's reputation for
“repairing” the Minister’s reputation

This is another example of the absence of the rule of law resulting in the destruction of the
well-deserved reputation of the University of Belgrade, its professors and students.

4.1.4. INDEX

Due to suspicion of corruption in education, at colleges and faculties, manifested through
the purchase of exams, diplomas and doctoral theses, an investigation was launched in 2007
against professors at the Faculty of Law in Belgrade and Kragujevac.

The single criminal proceedings were conducted before the Smederevo High Court against
86 accused of 120 criminal offenses. At the same time, similar criminal proceedings have been
initiated in Croatia. After several months, the trial in Croatia ended with convictions, while in
Serbia it remained almost at the beginning.

The Council addressed the Smederevo High Court several times (4 March 2014, 4 April
2015, 29 December 2016, 3 July 2017), requesting that the proceedings be expedited as it was
obvious that due to procrastination, they would become obsolete.

The rule of law implies not only proclamation but also realization. The “decay” of criminal
proceedings for obsolescence effectively abolishes the rule of law - justice becomes elusive.

This does not mean that the statute of limitations on prosecution should abolish or extend
the statute of limitations. Legislative provisions on obsolescence are a guarantee of the rule of law
at a higher level of generality. They oblige the state to be effective in law enforcement.



4.2. DISPOSAL OF PUBLIC PROPERTY

The Law on Public Property defines in detail what constitutes natural wealth, which cannot
be alienated from public property.

According to Article 16 of the Law, it is provided that a good in general use cannot be
disposed of from public property. Article 41 of the same Law prohibits the entrustment of goods
of public interest for private, party and other illicit purposes. If the Government decides to entrust
some natural wealth for private purposes, it is obliged to analyze what is lost by such trust and
what the state and citizens get.

4.2.1. MINI HYDROPOWER PLANTS

A number of investors have obtained construction permits for the construction of small
hydropower plants on Serbian rivers, including rivers and streams flowing through the protected
area of Stara Planina. Investors tried to start construction, but a large number of residents in the
region objected. They demanded that the authorities immediately prevent construction. The
investors did not give up. People protesting also reached the President of the Republic, demanding
that construction be banned. The President of the Republic, though not in charge, promised that it
would not be built, while the Minister of Mining and Energy said on the same day that construction
would continue, but in the way it is done around the world.

It is obvious that the state did not comply with the Law on Public Property, practically
donating natural wealth to private individuals, which is another example of disregard for the rule
of law.

4.2.2. VENCAC

Vencac is a mountain near Arandjelovac, whose natural peak no longer exists due to the
excavation of marble and stone. The height of the Venac is reduced (it is not known how much),
because such information is not found in any available document. What happened to the top of the
mountain, to whom, and in what procedure, the state gave the right to exploit stone and marble is
unknown. The state has an obligation to inform the citizens about what general interests have been
achieved by making the mountain available to private individuals and what interests the citizens
have achieved through such actions. This obligation is not fulfilled.

The objectives to be achieved by the rule of law are:

» Limiting the power of the government;

Protection of human and minority rights and freedoms;

» Build and strengthen institutions that will decide on specific rights independently, based
on the Constitution and law, and not on orders and instructions of the executive or
hierarchically higher authorities.
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The concept of constitutional rule of law is based on ideas that come down to the obligation
to obey the law, not the people, with restrictions on the rights of power-holders, because every
government is subject to abuse and arbitrariness. It follows that every authority must be networked,
controlled and monitored. Management functions must be clearly demarcated. In fact, it all comes
down to the fact that the legislature is restricted by the Constitution, and that the executive power
is strictly limited by positive law.

The rule of law has two inseparable aspects - formal and substantive.

That is why the Venice Commission has identified the necessary elements of the rule of
law, which synthesize both aspects, both formal and material. Those are:

1) Legality, including a transparent, accountable and democratic process for enacting law;
2) Legal certainty;
3) Prohibition of arbitrariness;

4) Access to justice before independent and impartial courts, including judicial review of
administrative acts;

5) Respect for human rights;
6) Non-discrimination and equality before the law.

5. THE CONSTITUTION AS A MEANS OF LIMITATION OF POWER

The most important limitation of power stem from the constitutional provisions.

Stepping out of the scope of the constitutionally prescribed competencies constitutes
unconstitutional treatment, and therefore a compromise of the rule of law.

Article 112 of the Constitution provides that the President of the Republic:

“1. represent the Republic of Serbia in the country and abroad, 2. promulgate laws upon
his decree, in accordance with the Constitution, 3. propose to the National Assembly a candidate
for the Prime Minister, after considering views of representatives of elected lists of candidates, 4.
propose to the National Assembly holders of positions, in accordance with the Constitution and
Law, 5. appoint and dismiss, upon his/her decree, ambassadors of the Republic of Serbia, upon the
proposal of the Government, 6. receive letters of credit and revocable letters of credit of foreign
diplomatic representatives, 7. grant amnesties and award honors, 8. administer other affairs
stipulated by the Constitution. In accordance with the Law, the President of the Republic shall
command the Army and appoint, promote and relieve officers of the Army of Serbia.”

The President of the Republic does not adhere to the strictly cited constitutional provision,
which makes the constitutional order of the government ridiculous.
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Thus, for example, it does not stem from the Constitution that the President of the Republic
IS authorized to give state aid, or to dispose of state funds, as well as to participate in negotiations
regarding the conclusion of economic affairs; to arrange and promise subsidies (mainly to foreign
companies), as it appears and is affirmatively presented to the public.

The subject of public speaking of the President of the Republic are also the current court
proceedings. These statements often contain testimonies that violate the fundamental principles of
Article 6 of the European Convention on Human Rights - the right to a fair trial, which also
includes a prohibition on the violation of the presumption of innocence.

In its reports on the judiciary, the Council pointed to a violation of the presumption of
innocence and demanded that it cease to practice that politicians in the media speak about the
crimes of certain persons, and then the Minister of Internal Affairs would appear in public
announcing that those persons had been arrested. The Government did not accept the Council's
objections.

Here are some examples:

At the time of his being a prime minister, Aleksandar Vucic, now president of the Republic,
at a press conference in the Serbian government, called Dragoslav Kosmajac the biggest drug
dealer in Serbia. He said: “l wanted to check all the connections and see who was in connection
with Kosmajac, to see why are you pretending crazy when you all know who is the biggest drug
dealer in Serbia”...“l say hit Kosmajac ...”. (SOURCE: Krik, October 1, 2015 2:08 and 3:12).
https://www.youtube.com/watch?v=Mgcwd5Du0To

> At a press conference held on March 16, 2015, Aleksandar Vucic said: “We have evidence that
the tycoon-mafia lobbies, from Zemun to the Miskovic clan, are fighting to change nothing, so
they can continue robbing Serbia. (SOURCE: TANJUG, transmitted from Portal B92, Monday,
03/16/2015 | 17:54 -> 21:53)

» “Gentlemen of the Judges, | am asking you what the people of Serbia are asking themselves
every day - when will you start judging by the laws of the Republic of Serbia, law and justice,
and not by the amount of money you receive from the DOS thieves who carried out the most
monstrous robberies of privatization? Gentlemen Judges, | would say honorable judges, but my
honor and our people do not allow me, because how do you expect to be respected while you
release the most obvious thieves from the biggest thieves and make the people crazy? Gentlemen
Judges, finally tell the citizens of Serbia, to whom do you serve, the people or proven thieves?”
(SOURCE: TANJUG, Uploaded by RTS Portal on Tuesday, December 26, 2017 3:26 PM ->
4:20 PM)

» Another example of interfering with the work of judicial authorities is the statement of the
President of the Republic, who stated: “Milan Radoicic accepted polygraph examination. Passed
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https://www.youtube.com/watch?v=Mgcwd5Du0To

on the polygraph. Passed for the murder of Oliver Ivanovic. Not only did he not kill him, but he
did not participate in organization, logistics, aiding, abetting, anything.” (SOURCE: RTS -
Interview “Oko specijal” 11/26/2018 30:45).
https://www.youtube.com/watch?v=jtk2WpHPzR8

There is an interesting statement from Vucic, who stated: “We think we have both the name of
the killer and the name of the perpetrator. Albanians do not have it, they have no idea” ... “Milan
Radoicic is not “a flower”, but Milan Radoicic, certainly, with everything we received from the
Ministry of Internal Affairs of the Republic of Serbia and the Security Information Agency, did
not participate in any way in the liquidation of Oliver Ivanovic”. (SOURCE: Tanjug - live
announcement by the President of Serbia, published 03/07/2019 | 54: 29 and 54:47).
https://www.youtube.com/watch?time_continue=3288&v=rjKFQOe9iol &feature=emb _title

In relation to Aleksandar Obradovic on the Krusik affair, Vucic made a guest appearance on Pink
in the New Morning show: “Do you know why they carry stickers for pressure on prosecutors?
They do not carry it because of this unfortunate man, who wanted to defend his mother, and then
brought everything out so that mom would be satisfied and justify trusting with this other, not to
be pejorative, mother not to be dissatisfied, to take to this new company, this is now a weapons
trade, a competition ...” “The martyr is sitting in his house, and according to prosecutors, he has
committed all kinds of crimes.” https://www.youtube.com/watch?v=UIOBFZBrxnM

This is only a small part which shows that the executive power takes the right to accuse,
convict, present and evaluate evidence, although it is certainly not subject to criminal proceedings
under the Constitution or the Law.

6. RESTRICTIONS OF POWER AUTHORIZED BY THE CONSTITUTIONAL
COURT

a) Constitutional Court judges are elected and appointed in the manner prescribed by the
Constitution. Article 172 of the Constitution provides that the Constitutional Court consist of 15
judges who are elected and appointed for a term of nine years. Five judges are elected by the
National Assembly, five are appointed by the President of the Republic, and five are elected in the
general session of the Supreme Court of Cassation of Serbia. The National Assembly elects five
Constitutional Court judges from among 10 candidates proposed by the President of the Republic.
The President of the Republic appoints five judges from among the 10 candidates proposed by the
National Assembly. The General Session of the Supreme Court of Cassation appoints five judges
from among the 10 candidates proposed by the High Judicial Council and the State Prosecutorial
Council at a joint sitting.
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https://www.youtube.com/watch?v=jtk2WpHPzR8
https://www.youtube.com/watch?time_continue=3288&v=rjKFQOe9ioI&feature=emb_title
https://www.youtube.com/watch?v=UlOBFZBrxnM

The Constitutional Court judge is elected and appointed from among prominent jurist, must
be at least 40 years old and have 15 years of experience in the legal matters. Since the general
session of the Supreme Court of Cassation is limited by the proposal of 10 candidates, given by
the High Judicial Council and the State Prosecutorial Council, and since both the High Council
and the State Council have 50% of members elected by the Assembly (politicians), this practically
means that not even 5 judges of Constitutional Court are not elected by judges, but overwhelmingly
elected by politicians.

b) An analysis of the biographies of current Constitutional Court Judges reveals that more
than half of the judges are barely 40 years old, which means they are young judges, nine of whom
have not completed internship in the judiciary. Of the total number of judges, election to the
Constitutional Court is the first judicial employment for 9 of them. When one looks at their
practice, one can see that they have previously worked in administrative bodies, executive
branches or at the University.

This type of election might be fine if the Constitutional Court were to decide only on the
subject of reviewing the constitutionality and legality of general legal acts, but since it is competent
to decide on constitutional appeals, the question arises of the existence of expert resources for
deciding in these cases. A constitutional appeal may be lodged against individual general acts or
actions performed by state bodies or organizations exercising delegated public powers which
violate or deny human or minority rights and freedoms guaranteed by the Constitution, if other
legal remedies for their protection have already been applied or not specified (Article 170 of the
Constitution). Therefore, in the Council's view, judicial experience is required to decide on cases
of constitutional complaints.

With regard to the length of the proceedings before the Constitutional Court, the Council
has very poor experience, since it took about 4 years for the decision on the requirements of the
Council to review the constitutionality.

The overriding importance of addressing the Constitutional Court is to provide at national
level the protection of citizens' guaranteed rights and freedoms. However, there is a trend that
citizens are increasingly seeking this protection or announcing that they will seek it before the
Strasbourg court, raising doubts in advance about the correctness of the Constitutional Court's
decisions.

The Council analyzed the number of disputed cases before the Strasbourg court, preceded
by decisions of the Constitutional Court, and found that, over a period of 2 years (from 2016 to
2018), in disputes which were resolved on a merits basis (disputes in which the claims were not
dismissed as inadmissible) out of 58 disputes, 56 were lost and only 2 were won.®

6Data were taken from Constitutional Court's Performance Review, which is scanned and attached in the annex.
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These data indicate the quality of work of the Constitutional Court, but also of the entire
judiciary, which is why it is necessary to thoroughly investigate and determine the reasons for
failure - whether the reason is poor regulations or the reason for their misapplication, which could
be due to incompetence or lack of actual independence of the judiciary.
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Ja Ha HALMOHAIHOM HHBOY [PYXKH 3aLUTHTY 3ajeMYeHHM NpaBuMa M crodonama rpahana, uma
3Hauaj W 3a PenyOiamuky CpOujy kao umanuiy Casera EBpone u mormucuuny Esporncke
KOHBEHLMje, anu M 3a cam EBponcku cya koju je ontepehen BelMKuM OpojeM MOKPEHYTHX
criopoBa NpoTHB jpxkasa nornucHuna Kouenumje. TMojam M3 roamuimer cymupama paja
EBporickor cyza 3a jbyjacka npasa y 2016. roannu HecriopHo noka3syjy aa je Cyn y Crtpasdypy
naneko mame ornepehed npezicraBkama noaHetum nporus Cpouje Hero wTo je 1o Oua0 y
panujem nepuoxay. Hamme, 3a pasanky, npumepa paau, ox 2014, roamne kaza je mnpen
EBpOICKMM CYI0M 3a JbyJICKa npasa y paay Ouio rotoso 14.200 npeamera npotus Perydiuke
Cpouje, npea tum Cyzom je Ha kpajy 2016. roamne y pany 6uio csera 1.190 nocrynaka no
npeacraskama noaHerum npotus CpOuje, 10K je, mpuMepa paau, y oaHocy Ha PenyOianky
Cnosennjy npexn uctum Cyzaom y Toky 1.587 mocrynaka. HaBeaenn nozarak 6uo Ou camo
wiyctpauuja epukacHor paga Cyna y Crpasd Huje npahed momatkom ja Tokom 2015.
roauHe JoHeto cBera 17, a tokom 2016. roaux pecyzna y oaHocy Ha Peny6anky CpOujy,
Kojuma je yrspheHa mnoBpeaa HeKoOr 0J Ipasa l‘aPaH'l'OBaHMX EBporickom KouBeHun
3AWITUTY JbYJCKMX MpaBa W OCHOBHHMX cioboxa.” Mcrospemeno, y 2016. ro,:lmm

npe/ICTaBKu Mo/ iHeTHX MpoTHB Penybmike Cpouje nporiaieHo je HeoMmyTEHHM.

1A%
IMPABHH CTABOBH YCTABHOI' CY/IA U HOPMATHUBHA JIEJIATHOCT

a) [IpaBHu cTaBoBU

VeraBHM CyJl je Ha CeAHMuM ojapkaHoj 26. maja 2016. roauHe, 10BOJIOM
MOCTABILCHUX MMHTAka y BE3M ca OOJMKOM H CAaAPKMHOM CIECIHjaIHOT myHoMohja 3a u3jaB/bHBame
ycTaBHe xkan0e, J0MYHHO paHuje 3ay3eTH npasHu craB oA 2. jyna 2009. roamHe, Ha HaYMH KOjH
r1acH:

Creunjanso nyHomohje 3a u3jaB/bHBatbe yCTaBHE Kanbe J0cTaB/ba ce YCTaBHOM
Cy/ly y OpHTHHANY WIIM OBepeHoMm mpenucy. Y cynporHoMm, YcraBuu cyi he sarpakutu oi
MOIHOCHOLIA WM TOTIIHCHUKA ycTaBHe skainbe /a TakBo myHoMohje 10CTaBH, Y OCTaBJbEHOM
POKY, Y3 YI030petbe Ha Mocie/ e MponymTama aa noctynu no Hagory Cyna.

Vikonnko Cya MocyMma y HCTHHHTOCT CHEHjaTHOr TyHoMohja 3a mogHoumme
ycraHe kanbe, 3arpaxuhe 01 MOAHOCHOLA WM MOTHMCHUKA YCTaBHE jkanbe jaa noauece
oBepeHo mynomohje.™

Ha ceanuum oapxkanoj 24. nopemOpa 2016. roanse, a moBoAOM MOCTAaBJ/bEHUX
NUTaba y BE3M Ca [OCTYIIKOM pa3Marparma HepelieHnX [peMeTa y KOojuMa je HakoH Boheue
pacripaBe Ha CEAHMUM YCTAaBHOI CyJa O/UIOKCHO OTYYHBAHE WIH TPELTOr OTYKE HHje
yCBOjeH, YCTaBHH CyJ je YTBPAMO CTaB O MOCTynamy W ouryunBamy Cyna y npeaMeruma y
KOjUMa je oTBOpeHa pacripaBa Ha ceanuii Cya, a Koja HHje OKOHYaHA JOHOUICHEM OILTYKE,
KOJH IJIacH:

* IMopehemwa paan y 2016. roanun je y oanocy Ha Pemy6anky Xpsatcky aoHeto 25 npecyna kojuma je yrephena
110Bpe/1a HEKOr 01 npasa rapanToBaunx KouseHumjom.
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JI0CTABIbEH M0jeIMHAYHH aKT KOJH Ce OCIOpaBa WM HHje J0CTaB/beHO crielujanHo myHomohje 3a
MOJHOLICHE YCTaBHE ajube M Ap.), a WTO 3a MPaBHY MOCIEAHIY MMa 010alMBabE YCTABHE
xanbe. Ha nmomenyty nojasy Ycrasuu cya ykasyje Beh 1y’ HH3 FOIMHA, i je pearoBame
Mpo(heCHOHATHOT YApY’Kema aZiBOKaTa H30CTallo.

Umajyhn y Buay MecTo Koje ycTaBHa »anba 3ay3WMa y CHCTEMY 3alliTHTE
JbY/ICKHX MpaBa 3ajeMueHnX YcTaBom H EBPONCKOM KOHBEHIIM]OM 3@ 3aLUTHTY JbY/ICKHX NpaBa u
OCHOBHHMX €000/, KA0 M YHIEHHMILY [ ce CyICHAHjapHa 3amTHTa obesdehyje Ban rpanuua
Penybmuke CpOuje, myrem mnpexacraBku EBporckom cyay 3a by, Ba, 3HA4ajHO je
HaromeHyTH aa je y 2017. roaunu Esp ¢y 3a Jbyacka npasa oy 1.631 npeamera koju cy

ce oxHocuian Ha Penybnuky CpOwuj MpeacTaBKe MPOrJacHo HEMONMYITEHHM HIIH HX
o10a1mo, J0Heo 26 npecyaa (Koje cy ce ocuuie Ha 37 mogHocHIana) Uy 25 npeaMera Haiao
nopey fipaBa. Takohe, TpeGa yKkasaTi i je, npema nofaunma Esponckor cyia 3a pyicka
NpaBa, 3HaYajHO CMakbeH OPOj NPEACTABKHU M3jaBbenux npotus Penydauke Cpouje.

v

IMPABHHU CTAB YCTABHOI' CY/JIA U HOPMATUBHA JIEJIATHOCT

a) [IpaBuu craB

VeraBHM Cyj je Ha ceHUIHN oapkanoj 6. anpuia 2017. roauue pasmaTpao npeuior
cTaBa y Be3d HaunHa Kopuiuherma AMYHOr MMEHA Cyauja YCTaBHOTr Cyaa - [pUMAJHUKA
HALMOHAIHE MamMHe, y akThMa YcrtaBHOr cyzaa. [TuTtame ayaqHor HaumHa Hasohewa MMeHa
cyauje YCTaBHOT Cy/1a M0 TPBH YT C€ M0jaBHIIo mpejl Y CTaBHHM CYJIOM, 3a CYIH]Y UHje je UMe y
MaTHYHY KUY POhEHHMX YIHCAHO BOje3HYHO, OJHOCHO M HA JE3UKY M MUCMY HAUMOHAIHE
MamHHe.

Umajyhu y BiIy HEMOCTOjae MPETXO/HE MpaKce y MOCTynamwy YCTaBHOr cy/a
NOBOJAOM OBOI MUTakba, Y CTaBHHU CY/I j¢ YCBOJHO CTaB KOjJH IIacH:

JIMUHO MMe cyanje YCTaBHOr Cy/la KOjH je NPUNaJHHK HALIHOHAIHE MatbHHE CE,
na 3axtes ynyhen npeaceanuky Cyza, y aktima YCTaBHOT Cy/Ja HaBOAM HA HAYMH HA KOJH je
FErOBO MM FEHO JIMYHO UME YIHCAHO Y MATHYHY KEUTY poheHHX, IITO 3HAUM J1a aKo je JIMYHO
uMe cyauje YCTaBHOI CyJa y MaTHYHY KMy POhEHHX YIMHCAHO M HA jE3UKY HALUMOHATHE
MamHHe, y akThMa YCTaBHOr cyla he ce HaBOAWTH Hajlipe Ha CPHCKOM je3nky, hupumuukum
IMCMOM, @ HAKOH TOra, y 3arpaiM, ¥ Ha je3uKy W [MCMY HALMOHAIHE MambHMHE KOjoj cyauja
npunaza. YKOIMKO cyauja YCTaBHOr Cy/a TaKaB 3aXTEB HE MOCTABH, HErOBO MM HCHO JIMYHO
MMe Ce y aKTUMa Y CTaBHOT Cy/la HaBO/IM HA CPIICKOM je3HKY, hHpHIMYKHM nHcMoM ™.

® Ha nan 1. janyapa 2018. roause npea EBpOICKHM cya0M 3a JbyJICKa MpaBa ce Hanasu ykynHo 1.577 npeactaBku
u3jaBbenux npotus Peny6ianke Cpouje.
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y KOjUMa Cy MOAHOCHOUM YCTABHMX JKaiOM IOKYIIATM 1a, Ko 3aroCiIeHH WM OHMBIIH
3anociacHu y npeaysehuma ca HMCK/bYYHBHM MM BChHHCKHM APYIITBEHHM, OJHOCHO
ApKaBHUM KAIMTAIOM, HAMHPE CBOja MOTPaKMBAha U3 PAHOT OJHOCA.

Omlykama KojuMa cy ycBojeHe ycraBHe kanGe Hajuewhe je yrBphena
ToBpe/ia NpaBa Ha MpaBuuHo cyherme u3 wiana 32. ctas 1. Yerasa —y 135 ownyka, nospesa
npaBa Ha cyheme y pasyMHOM POKY Y TOCTYNKY KOjH j¢ OKOHYaH H Yy HCOKOHYAHMM
yIpaBHUM MOCTYNUMMA — y 225 O/UIyKa 1 N0Bpeia npasa Ha MMOBMHY — y 197 oatyka. 360r
Heje/IHAKOT MOCTYNamka Cy/0Ba y HCTHM YHILEHHYHHM W npaBHuM cutyauujama Cyn je y 37
O/UTyKa yTBPAHO TOBPEy MPaBa Ha IPaBHy CHIYPHOCT, KAO CJICMCHTA IpaBa Ha MPaBHYHO
cybemwe, a y 31 omnyuu nospeiy npasa Ha jeaHaKy 3aWITMTY mpasa u3 wiaxa 36. cras 1.
Verasa. TToBpeaa npasa Ha NPaBHO CPEACTBO M3 wiaHa 36. ctas 2. Ycrasa yrephena je y 10
otyka. Y KpHBHYHONPABHOj 00/MAacTH JoHeTe cy 2 Olyke Kojuma je yTBphena mospena
npasa Ha cioGoy M Gesdeanoct u3 uiana 27. cras 1. Yerasa, a 'y 10 outyka je yrephena
MOBpeIa NpaBa Ha OTPaHMYEHO Tpajarbe npuTBopa W3 wiana 31. ct. . u 2. Verasa. V 3
oanyke yrephena je moBpeja npasa Ha NPaBHY CUIYPHOCT y Ka3HEHOM IpaBy M3 wiaHa 34.
cras 2. Yeraga. ¥V | mpeaMery yTephena je mospeia crnobosie u3pakapama M3 wiaHa 46.
Yerapa, y 2 mpeameTa MoBpeia IpaBa Ha NPaBHY 3alUTHTY 3@ Cly4aj MPECTaHKa paaHOr
onHoca u3 wiana 60. crae 4. Yerasa. Y | npeavery yrBphena je nospeaa npasa v 1yKHOCTH
poauTesba u3 wiaHa 65. ctas |. Ycrasa.

VeTaBHU Cy/ je ToBOAOM YTBphEHHX MoBpesa npasa Ha cyheme y pasyMHOM
poky y 179 npeaMera yTBpAMO W TPaBO MOAHOCHIALA YCTABHMX JKaiOM Ha HaKHa1y
HemaTepHjajiHe wTeTe, JoK je y 192 mpeamera yTBpAMO MpaBo Ha HaKHAly MarepujaiHe
lTeTe Ha TepeT cpejacTaBa Gyuera PenyGiuke, Kao HAYMH OTKIambamba MocHe/nle yrBphere
noBpeje NpaBa Ha MMOBMHY. YKynHa BuCHHA yTBpheHe HaKHaje HemaTepujanHe iwrere
usHocu 603.740 eBpa, y AMHAPCKO] NPOTUBBPEAHOCTH HA [aH MCIUIATE IO CPEAmbEM Kypey
Hapoaue Ganke CpOuje, 10K ¢¢ BHCHHA HAaKHA/IC MaTcpnjaan wrere yrBphyje y u3Hocy
yrephenor, a HenaniaheHor noTpakuBamba. YCTaBHH Cy/ je, Y CKIaly ca 0apeadoM ‘iana
89. ctas 2. 3akona o YcraBHoM cyay y 149 npeaMera NOHUIITHO MOjeAMHAYHM AKT KOJUM je
YUMIEHA [OBPE/ia YCTABHOI MPaBa M OJPEIMO Ja JOHOCHIIAIL TOI aKTa MOHOBO OIYYH O
CMOPHOM ITHTAMbY.

Ha kpajy osor sena Ilpernena pasa YcraBuu Cy/1 HanasH ja je norpebHo aa
yKaXke M Ha nojatke o paay EBporickor cyna 3a sbyacka npasa y 2018. roamhu y ofHoCy Ha
npeacrapke noaxere nporus Penyomuke Cpouje. Umajyhun y Biay za je ycraBHa jxanba
HCTOBPEMEHO M TOCIE/IIbE MPaBHO cpeacTBo y PenyGmuum CpGuju Koje ce n3jasibyje npe
obpahara EBporickom cyay 3a Jby/AcKa NpaBa, HeHA JEJ0TBOPHOCT, MOPEI MPUMAapHOr
3Hayaja Ja HA HALMOHAIHOM HHMBOY NPYKH 3aLITUTY 3ajeMYEHHM MpaBuMa W croboiama
rpahaua, uma 3Hauaj u 3a Peny6nuky Cpbujy kao unanuuy Casera EBpone u noTnucHuily
EBporicke KOHBEHLMjE 3a 3alUTUTY JbYJACKHX MPaBa H OCHOBHUX 110604 (y Aa/beM TeKCTy:
KonBenmmje), anu u 3a cam EBporicku cya koju je ontepehen BelMkuM OpojeM NOKPEHYTHX
cropoBa MNpoTHB jpxkasa nornucHuna Kowsenuuje. [lpema mojauuma u3 TOAHUIIEBET
CyMHUpama paj; nckor cyaa 3a sbyacka npasa y 2018. roannu, Tokom 2018. roguse
wmanoj 1.269 /npesctaBkyu Koje cy noanere npotus Peny6muke CpGuje, 01 Kojux cy

Wpencmaxe TIporyamieHe HEJOMyWITEHHM WM Cy OprcaHe ca JMcTe mpeamera. Y
JICTOM TMEpHOLY CY MOTIHCAHE JBE jeIHOCTPAHE ACKIapallje i 3aKkibyyeHa 33 npujaresbeka
nopaBHamba. WMMWM
npeacTaBku), OX Kojux je y 12 mpecyna yTephena noBpesa HEKOT O] NpaBa rapaHTOBaHMX
Komsemiijom. [lotpebHo je uctahu ga je 0BO Hajﬁféums

- Peny6aunke Cpouje jouwr ox 2012. roaune. Ha kpajy 2018. roante, EBponcku cya 3a jby/cka
npasa je y paxy umao jour 1.800 npeacraskn npotus Peny6imke CpGuje (o1 ykymHo 56.350
HEpEIICHUX [TpeMeTa MPOTHB CBUX JprkaBa wianuua Casera Espore).
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7. JUDICIARY AS AN INSTITUTION IN THE FIGHT AGAINST POWER AND
CORRUPTION

When we analyze all the elements that determine the judiciary's independence, which are,
according to the standards of the European Court of Human Rights: the manner of selecting judges,
the duration of their term of office, the existence of guarantees that remove the ability to exert
pressure on judges, we conclude that none of these elements is satisfactory. The attitude and
actions of the authorities make it impossible for the judiciary to limit their power. It is clear that
judges have no guarantee that they will be protected if they go against the expectations of the
authorities (examples given in this Report). It follows that the judiciary is not allowed to act
independently.

We covered all elements of the independence of the courts in our earlier reports on the
judiciary.

A GRECO (Group of States Against Corruption) report published in 2018 concluded that
Serbia did not fully comply with any of the Council of Europe's 13 recommendations for
preventing corruption among MPs, judges and prosecutors. As stated, 10 recommendations were
partially fulfilled, while three were not at all. Serbia has been given a new deadline. That deadline,
meanwhile, had expired. Unlike previous GRECO reports, this one states that the overall
assessment by the Serbian authorities of the implementation of the recommendations is no longer
“overall unsatisfactory”. This confusing assessment is justified by the failure to pass constitutional
amendments.

The Council thinks that all 13 GRECO recommendations had to be adopted and
implemented in order for the judiciary to become independent, that this did not require a change
in the Constitution, that is, that there were legal mechanisms to do so.

All of the above mentioned produce the following:

8. CONCLUSIONS

> the adoption of laws under emergency procedure has become the rule rather than an
exception;

> such conduct avoids substantial public debate regarding the enactment of the law;

> due to the urgency of the law-making process, there is no broad and competent public
debate;

> the consequence of the laws thus enacted is their difficult applicability and susceptibility

to frequent amendments;
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> the implementation of the law is hindered by the unconstitutional interference of the
representatives of the executive power in court proceedings, by making statements by state
officials about one's guilt or innocence;

> it leads to the violation of the constitutionally guaranteed rights of citizens, in particular
the rights of defendants in criminal proceedings;

> some laws are of poor quality, because they do not correspond to the existing social
conditions and peculiarities of society;

> constitutional provisions on the organization of power are not strictly observed,;

A\

a more efficient and professional conduct of the Constitutional Court is required,;
> public property is not sufficiently protected in practice.

9. RECOMMENDATION

In this report, the Council pointed out problems that were primarily of a factual nature.
This means that these problems, summarized in the conclusions of the report, can be remedied by
the future strict adherence to already existing constitutional and legal solutions and generally
accepted legal standards of the European Union, which would be the shortest route to the essential
establishment and maintenance of the rule of law.

VICE-PRESIDENT

Prof. dr. Miroslav Milicevic
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